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FEDERAL COURTS - RULES OF FEDERAL PROCEDURE - PRODUCTION
OF DESIGNATED DocUMENTS AND THINGS UNDER RULE 34 - Plaintiff
sued for damages and loss of profits caused by the unlawful acts of the defendant
beginning in January, 1937. Under rule 34 of the new federal rules the defendant moved that the court order the plaintiff to produce its books showing
the company's commercial results for the period prior to January I, 1936; its
duplicate federal income tax returns for the years 1934 to 1938; and all copies
of statements furnished to any bank or credit company over a period of some
five years. Held, motion granted in regard to books of account and duplicate
income tax returns since both were relevant and material to computation of
losses claimed, but motion for blanket inspection of all copies of credit statements was denied since it did not refer to designated documents containing
information material or relevant, or reasonably expected to become material
on the trial. Connecticut Importing Co. 'll. Continental Distilling Corp., (D. C.
Conn. 1940) 1 F. R. D. 190.
A motion by either party under rule 34 for the production of documents
must designate the papers desired with sufficient clarity to notify the other
party of what is required and to enable the court to determine their admissibility.1 The motion must be accompanied by an affidavit showing that they
contain evidence material to the matter involved,2 and a mere allegation of
relevancy is not suflicient.3 If it appears reasonably probable that the documents
contain evidence which is material to the matter involved, the court will grant
the motion for production.4 But if there is any doubt concerning the materiality
at the time of production, it is the duty of the court to resolve it by an examination of the papers before allowing the other party to inspect them. 5 The fact
that the new federal rules are given a liberal interpretation 8 has not prevented
some conflict in the construction of rule 34 by the courts. In Pie.rt 'II. Tide

1 Welty v. Clute, (D. C. N. Y. 1939) 29 F. Supp. 2; Thomas French & Sons,
Ltd. v. Carleton Venetian Blind Co., Inc., (D. C. N. Y. 1939) 30 F. Supp. 903;
Sonken-Galamba Corp. v. Atchison, T. & S. F. Ry., (D. C. Mo. 1939) 30 F. Supp.
936. Rule 34 authorizes the court on motion to "order any party to produce and
permit the inspection • • • of any designated documents ••• not privileged, which constitute or contain evidence material to any matter involved in the action. • • ."
2 Pierce v. Submarine Signal Co., (D. C. Mass. 1939) 25 F. Supp. 862.
8 Thomas French & Sons v. Carleton Venetian Blind Co., (D. C. N. Y. 1939)
30 F. Supp. 903.
4 Bruun v. Hanson, (D. C. Idaho, 1939) 30 F. Supp. 602.
5 United States v. Aluminum Co. of America, (D. C. N. Y. 1939) 26 F. Supp.

7n.
8

Nichols v. Sanborn Co., (D. C. Mass. 1938) 24 F. Supp. 908.
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Water Oil Co. 7 it was held that until issue had been joined no motion for the
production of documents would be granted because the court would be unable
to determine whether the evidence contained therein would be material to the
issues. This appears to impose an undue restriction not justified by the wording
of rule 34, which simply provides for the entertaining of such motion by any
court before which an action is pending.8 Furthermore, by construing rule 34
in pari materia with rule 26,9 as the courts advocate,1° we should interpret the
former to allow motions for production from the time the court gains jurisdiction, as is literally provided in regard to the taking of depositions under the
latter. Nor would waiting for determination of the issues be necessary under the
language of rule 34, since it does not require that the evidence be material to
the issues, but allows production of evidence material to any matter involved in
the action. Thus there is a much greater justification for the stand taken by the
court in C. F. Simonin's Sons, Inc. v. American Can Co. 11 that rule 34 may
be invoked in aid of a civil action at any time after its commencement. The
courts seem to differ somewhat in their concepts of material evidence. One
view refuses to compel a party to produce statements made by witnesses which
are not admissible in evidence but would be valuable to the moving party for
purposes of cross-examination.12 Underlying this refusal is the feeling that it
would amount to allowing one party to make use of his opponent's preparation.
In the words of the court in McCarthy v. Palmer,13 this would "penalize the
diligent and place a premium on laziness." But the dissenting courts 14 will
grant a motion to produce such statements on the theory that it is important
to open the evidence to both parties and avoid surprise as much as possible in
the interest of fairer trials. It was held in Bruun v. Hanson 15 that the mere
fact that the documents may relate to matters already stated in a bill of particulars, or to facts of which the party has knowledge, will not be a basis for
refusing the motion. But in Galanos v. United States 16 the court held that
when the moving party has an equal opportunity to get the information from
an independent source, the other party will not be forced to produce his copies.
William C. Wetherbee, Jr.
7

(D. C. N. Y. 1938) 26 F. Supp. 295.
Rules of Civil Practice for the District Courts of the United States, Rule 34:
"Upon motion of any party showing good cause therefore and upon notice to all other
parties, the court in which an action is pending may.••."
9
This rule authorizes discovery deposition "By leave of court after jurisdiction
has been obtained over any defendant . . ." and provides that "the deponent may be
examined regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action ..•."
10 See principal case, l F. R. D. 190 at 192.
11
(D. C. Pa. 1938) 24 F. Supp. 765.
12
Kenealy v. Texas Co., (D. C. N. Y. 1939) 29 F. Supp. 502; Fluxgold v.
United States Lines Co., (D. C. N. Y. 1939) 29 F. Supp. 506; Bennett v. Waterman
S. S. Corp., (D. C. N. Y. 1939) 29 F. Supp. 506.
13
(D. C. N. Y. 1939) 29 F. Supp. 585 at 586.
14
Bough v. Lee, (D. C. N. Y. 1939) 28 F. Supp. 673; Price v. Levitt, (D. C.
N. Y. 1939) 29 F. Supp. 164.
15
(D. C. Idaho, 1939) 30 F. Supp. 602.
16
(D. C. Mass. 1939) 27 F. Supp. 298.
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